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The plaintiffs and origind defendant in this multi-party action bring cross-motions for summary
judgment. Thefourth-party defendant bringsamotion for summeary judgment on the fourth- party complaint

and the third-party defendant bringsamotion for partia summary judgment on thethird- party complaint and



one of the counts of the complaint asserted againg it. With oneadjustment, seefootnote 1, | recommend
that the motions be denied.
. Summary Judgment Standard

Summary judgment is gppropriate only if the record shows*“that thereisno genuineissue asto any
materid fact and that the moving party is entitled to ajudgment asamatter of law.” Fed. R. Civ. P. 56(c).
“In this regard, ‘materid’ meansthat a contested fact has the potentia to change the outcome of the suit
under the governing law if the dispute over it is resolved favoradly to the nonmovant. By like token,
‘genuineé meansthat ‘ the evidence about the fact is such that areasonable jury could resolve the point in
favor of thenonmoving party.”” Navarrov. Pfizer Corp., 261 F.3d 90, 93-94 (1st Cir. 2001) (quoting
McCarthy v. Northwest Airlines, Inc., 56 F.3d 313, 315 (1st Cir. 1995)).

The party moving for summary judgment must demonstrate an absence of evidenceto support the
nonmoving party’s case. Celotex Corp. v. Catrett, 477 U.S. 317, 325 (1986). In determining whether
this burden is met, the court must view the record in the light most favorable to the nonmoving party and
givethat party the benefit of al reasonableinferencesinitsfavor. Nicolov. Philip Morris, Inc., 201 F.3d
29, 33 (1« Cir. 2000). Once the moving party has made a preliminary showing that no genuine issue of
materid fact exigts, the nonmovant must * produce specific facts, in suitable evidentiary form, to establishthe
presence of atridworthy issue” Triangle Trading Co. v. Robroy Indus., Inc., 200 F.3d 1, 2 (1st Cir.
1999) (citation and interna punctuation omitted); Fed. R. Civ. P. 56(e). “Asto any essentid factud
element of its dlam on which the nonmovant would bear the burden of proof at trid, its falure to come
forward with sufficient evidence to generate atriaworthy issue warrants summary judgment to the moving

party.” Inre Spigel, 260 F.3d 27, 31 (1st Cir. 2001) (citation and internal punctuation omitted).



To the extent that parties cross-move for summary judgment, the court must draw al reasonable
inferences againg granting summary judgment to determinewhether there are genuineissues of materid fact
to betried. Continental Grain Co. v. Puerto Rico Maritime Shipping Auth., 972 F.2d 426, 429 (1st
Cir. 1992). If there are any genuineissues of material fact, both motions must be denied asto the affected
issue or issues of law; if not, one party isentitled to judgment asameatter of law. 10A CharlesAlan Wright,
Arthur R. Miller & Mary Kay Kane, Federal Practice and Procedure § 2720, at 336-37 (1998).

Il. Factual Background

The following undisouted materid facts are appropriately presented in the parties respective
gatements of materid facts submitted pursuant to this court’s Loca Rule 56. Each of thefactsset forthis
relevant to one or more of the pending motions.

Onor about August 11, 1998, Clark Buildersof Maine, LLC (“Clark™) entered into aconstruction
agreement with Bath Iron Works Corporation (“BIW”) for the construction, among other things, of aland-
level transfer facility in Bath, Maine (“the BIW contract”). Atkinson's Statement of Undisputed Material
Factsin Support of Motion for Summary Judgment (* Atkinson SMF’) (Docket No. 32) 1 1; Response of
Defendant, WeeksMarine, Inc. to Atkinson’ s Statement of Undisputed Materid Facts (“Weeks sAtkinson
Responsive SMF”) (Docket No. 47) 1 1.1 On or about August 11, 1998 Clark entered into aconstruction
subcontract with The Clark Congtruction Group, Inc. (“Clark Congtruction”) pursuant to which Clark

Construction agreed to perform the construction services required by the BIW contract. 1d. 2. Alsoon

! One of the two plaintiffs, Reed & Reed, Inc., filed a“response” to Atkinson’ s statement of material facts. Reed & Reed,
Inc.’s Response to Guy F. Atkinson Construction Corporation’s Statement of Undisputed Material Facts (Docket No. 44).
However, Atkinson moved for summary judgment against the plaintiffs only on Count IV of the amended complaint,
Atkinson’s Motion for Summary Judgement [sic] (Docket No. 31), and the plaintiffsin response withdrew that count,
Reed & Reed, Inc.’s Response to Guy F. Atkinson Construction Corporation’s Motion for Summary Judgment (Docket
No. 43) a 1. (Counsel for the plaintiffs has confirmed that he intends documentsfiled only in the name of Reed & Reed to
(continued on next page)



or about August 11, 1998 Clark Construction entered into asubcontract with third- party defendant Guy F.
Atkinson Congtruction Corporation (“ Atkinson™) pursuant to which Atkinson agreed to perform aportion of
the congtruction services set forth in the Clark subcontract. 1d. 3. On or about September 21, 1998
Atkinson entered into a subcontract (“the Weeks Subcontract”) with defendant Weeks Marine, Inc.
(“Weeks’) to perform certain of Atkinson’ swork onthe Bath Iron WorksLand Leve Trandfer Fecility. Id.
4. On or about March 15, 1999 Atkinson entered into asubcontract (*the Callahan subcontract”) with
fourth- party defendant Callahan Brothers, LLC (“Cdlahan™) to perform certain of Atkinson’swork onthe
project. Fourth-Party Defendant Callahan Brothers, LLC' s Statement of Undisputed Materia Facts, etc.
(“Cdlahan SMF") (Docket No. 52) 11 2; Guy F. Atkinson Congtruction Corporation’ s Opposing Statement
of Materid Facts in Response to Fourth-Party Defendant Callahan Brothers, LLC's Statement of
Undisputed Materid Facts, etc. (“Atkinson Responsive SVIF’) (Docket No. 64) 1 2.

On October 11, 2000 aWeeks barge went aground on and caused damage to the marine landing
waysinvolved in the project. Atkinson SMF  8; Weeks s Responsive SMF 8. Immediately after this
incident, Weeks took the pogition that it occurred because of the acts or omissons of others. Id. 9.
Atkinson has congstently denied that it wasin any way responsiblefor thisincident. 1d. §10. Followingthe
incident, Atkinson provided compensation for certain work performed under the Weeks Subcontract; in
turn, Weeks executed adocument entitled “ Final Release and Waiver of Lien” dated January 2, 2001. 1d.
9 11. Thisdocument was executed by Gary A. Platt, senior vice-president of Weeks. Guy F. Atkinson
Congtruction Corporation’ s Statement of Additiond Materid Facts(* Atkinson Additiona SMF’) (induded

in Atkinson Respongve SMF beginning & 2) 17; Fourth- Party Defendant Callahan Brothers, LLC sReply

represent plaintiff St. Paul Fire & Marine Insurance Company as well. Letter dated January 22, 2004 (Docket No. 80).)
(continued on next page)



in Support of Its Statement of Undisputed Materid Facts(“ Cdlahan Reply”) (Docket No. 67) (admitting all
gatementsincluded in Atkinson' sstatement of additional materia facts). Although thisdocument Statesthat
the release was in consideration of $1,265,550, Atkinson had notin fact paid that entire sum as of January
2,2001. Defendant Weeks Statement of Materiad Facts (*Weeks s Second SMF’) (included inWeeks's
Atkinson Responsive SMF, beginning at 3) 4.2

Pantiff S. Paul Fire and Marine Insurance Company (* St. Paul”) reimbursed Reed in the amount
of $369,061 for dl of the damages clamed in this lawsuit as aresult of the aleged damage to the ways.
Atkinson Additiond SMF 1 8; Cdlahan Reply. Reed brought suit against Weeks seeking compensation for
the damage; Weeksinturnfiled athird-party complaint againg Atkinson; and Atkinson in turn filed afourth
paty complain agangt Cdlahan. Id. 11 9-10. S. Paul intervened in this action and . Paul and Reed
subsequently brought claims againgt Atkinson and Weeks. 1d. § 11.

Callahan aso entered into a subcontract with Reed (“the Reed subcontract”). Defendant Weeks
Marine, Inc.’s Statement of Materid Facts (“Weeks SMF’) (Docket No. 27) 1 9; Plaintiff Reed & Reed,
Inc.’ sand St. Paul Fire & Marine Insurance Company’ s Opposing Statement of Materid Factsin Dispute
(“Plaintiffs Responsve SMF”) (Docket No. 39) 1 9. The presdent of Cdlahan, who signed both the
Cadlahan subcontract and the Reed subcontract, was a so the president of Reed. 1d. §11. Reed had notice

of the Cdlahan subcontract. Id. 23.

L eave to withdraw that count of the amended complaint is hereby granted.
2 Atkinson’ s response to this paragraph of Weeks's second statement of material factsis the following: “Atkinson is not
yet able to admit, deny or qualify this statement of fact asthisalleged fact is still being investigated.” Guy F. Atkinson
Construction Corporation’s[Amended] Reply to Defendant Weeks' Statement of Material Facts (“ Atkinson’s Weeks
Responsive SMF") (Docket No. 76) 14. Thisresponse is not appropriate; pursuant to Local Rule 56(€), thisparagraphof
the Weeks statement of material factswill be deemed admitted. |f Atkinson wastruly unable to admit, deny or qualify this
paragraph because it needed more discovery in order to do so, its recourse wasto file amotion under Fed. R. Civ. P. 56(f).
It may not avoid its obligations under the local rule through the expedient it has chosen here and in its responses to
paragraphs 6 and 7 of the Weeks statement of material facts.



[11. Discussion
A. Cross-Motions of Plaintiffs and Weeks
The operative amended complaint asserts clams against Weeks for negligence and breach of
implied contract. Amended Complaint (Docket No. 19) 11 29-37. Weeks contendsthat Reed® waived
the clamsit now asserts. Defendant Weeks Marine, Inc.’ sMotion for Summary Judgment, etc. (“Weeks
Motion”) (Docket No. 26) at 6-9. Theplantiffsseek summary judgment “dismissing thewaiver and rdesse
defenseof Weeks.” Reed & Reed, Inc.’sand . Paul Fire & Marine Insurance Company’ s Response and
Objection to Weeks Marine, Inc.’ sMotion for Summary Judgment and Memorandum in Support of Reed
& Reed, Inc.’sand St. Paul’ sMotion for Summary Judgment (“Plantiffs Oppostion”) (Docket No. 38) at
19. If the plantiffs motion is properly consdered to seek summary judgment at dl, it should be
characterized as one seeking partid summary judgmen.
Weeks basesitsargument on terms that it contends areincluded in the Callahan subcontract and the
Reed subcontract. The subcontract between Callahan and Atkinson includes the following term:
Prior to commencing the work, Subcontractor shall procure. . . and thereafter
maintain, at itsown expense, until expiration of Subcontractor’ sobligationsunder
the Subcontract, insurance coveragefrominsurersacceptableto Atkinsoninsuch
amounts and in such form as required by Exhibit E.

Atkinson Construction Subcontract Agreement No. 17001-0112 (Exh. 4 to Deposition of James C.

Cooney) § 7.a. Exhibit E to this subcontract, titled “ Insurance” and subtitled “ I nsurance Requirementsfor

% From all that appears in the pleadings and submissions associated with the pending motions, St. Paul’s claims are
identical to those of Reed. Referencesto Reed in this recommended decision should be considered to be referencesto
both plaintiffs unless otherwise indicated.



Subcontractors of Any Tier Who Are Enrolled in the Owner Controlled Insurance Program,” includesthe

fallowing language:

10. Waiver of Subrogation— To theextent that alossis covered by insurancein
force, and recovery is made for such loss, the BIW and Contractor and
Subcontractor’ s[sc] hereby mutualy release each other fromligbility and waive
al rights of subrogation and dl rights of recovery against each other for any loss
insured againgt under their respective policies (including extended coverage), no
matter how caused, it being understood that the damaged party will look solely to
itsinsurer for rembursement. BIW shall required dl Subcontractorsto smilarly
waivetheir rights of subrogationin each of their respective congtruction contracts
with respect to the work.

Exh. E to Atkinson Construction Subcontract Agreement No. 17001-0112, at 3-4; Weeks SMF § 2.
Exhibit E o providesthat “ Contractor’ sand Subcontractor’ srespongbilitiesshdl include. . . Inclusion of
the OCIP provisionsin al subcontracts” Exh. E at 2; Weeks SMF 1 5.°

Weeks contends that the waiver-of-subrogation paragraph from Exhibit E was incorporated into
Cdlahan’ s subcontract with Reed, the Reed subcontract, by the following language in that document:

SUBCONTRACTOR certifies and agrees that hefit is familiar with al of the
terms, conditions and obligations of al contract documents . . . and that the
SUBCONTRACTOR will be bound by any and al contract documentsinsofar
asthey relatein any part or inany way, directly or indirectly, to thework covered
by this agreement.

Except as modified by this Subcontract, Subcontractor agreesto adhere toand
be bound to the Contractor by al of the provisions of the General Contract and
to the contract documents affecting subcontractor’ swork hereunder, and, insofar
as its work is concerned, to assume towards the Contractor al of the duties,
obligations and liahilities that the Contractor assumes toward the Owner.

* The plaintiffs purport to deny this paragraph of Weeks's statement of material facts, but they deny only that this
paragraph of Exhibit E became part of the Callahan subcontract. Plaintiffs Responsive SMF | 2.

®Seen. 4 supra. Weeks refersto an additional purported term of the Callahan subcontract that refersto incorporation of
provisions of that subcontract into lower-tier subcontracts. Weeks SMF 4. That language does not appear at the page
cited in support of the paragraph, nor does it appear in Exhibit E as the plaintiffs assert in their response. Plaintiffs
Responsive SMF 4.



Weeks SMF 11 14-15; PlaintiffS Responsive SMF 1[{] 14-15. Weeks assertsthat thiswaiver extendsto
clamsby Reed against Weeks, even though Weeksisnot aparty to either subcontract, and that, becauseit
is undisputed that Reed recovered from . Paul for the damages arising out of the incident at issue, the
plaintiffs may not recover from Weeks® Weeks Motion a 6. See generally Richmond Steel, Inc. v.
Legal & Gen. Assurance Soc., Ltd., 821 F. Supp. 793, 800 (D. P.R. 1993) (waiver of subrogation in
construction contract precludesinsured party’ sinsurer from bringing subrogation dam againg one of parties
to contract).

The plantiffs argue in response that the section of Exhibit E on which Weeks relies was not
incorporated into the Callahan subcontract, that Exhibit E did not extend by itstermsto Reed, that Cdlahan
and Reed demondtrated their intent not to waive subrogation in the Reed subcontract by deleting certain
provisons from that subcontract, that Weeks lacks privity with either subcontract and therefore cannot
clam to be protected by either, and that the subcontracts are ambiguous on the point at issue. Plaintiffs
Opposition a 9-18. | agree with the latter contention, making it unnecessary to consder the others.

The merefact that Exhibit E was attached to the Callahan subcontract does not and cannot mean,

as Weeks asserts without citation to authority, that it “was made a part of the Subcontract,” making it

® This argument would not apply to Reed’s*“ additional claim against Weeks for other damages that were not covered by
insurance, including delay damages,” Reed & Reed, Inc.’sand St. Paul Fire & Marine Insurance Company’ s Additional
Facts (“Plaintiffs Weeks SMF") (included in Docket No. 39 starting at 5) 119; see also Amended Complaint 27, and
summary judgment would not be available in any event for that portion of the plaintiffs’ claims. Weeks objects to
paragraph 19, asking that it be stricken “for failure to comply with Local Rule 56, asit contains multiple factual allegations
set forth in the same numbered paragraph” and because the portion of the paragraph at issue here “is conclusory and
should not be considered for purposes of summary judgment [because i]t is not supported with the required

‘particularized factual information.” Defendant’s [sic] Weeks Marine, Inc.’s Response to Plaintiffs Statement of

Additional Facts (*Weeks Responsive SMF”) (Docket No. 54) 1 19. The motion to strike is denied; each of the factual
assertionsin paragraph 19 is supported by acitation to the summary judgment record and no undue burden isimposed
on Weeks to respond to 3 related sentences rather than 1 in a single paragraph. The objection based on a lack of

particularized factual information ismoot because | conclude that Weeksis not entitled to summary judgment on the claim
for which insurance coverage was available, as set forthinfra. Weeks' s response to the plaintiffs satement of additiond
factsincludes a purported “ Statement of Additional Fact.” Id. at 6-8. Such an additional statement isnot contemplated by
(continued on next page)



“unnecessary to state esewherein the Subcontract that Exhibit E was incorporated therein by reference.”
Defendant WeeksMarine, Inc.’ sReply Memorandum in Support of ItsMation for Summary Judgment and
Objection to Plaintiffs’ Cross-Moation for Summary Judgment, etc. (“Weeks Reply”) (Docket No. 53) at 2.
SeeTopro Servs,, Inc. v. McCarthy W. Constructors, Inc., 827 F. Supp. 666, 667-68 (D. Colo. 1993).
Nor doesthefact that the Callahan subcontract requires the subcontractor to obtain insurance coverage®in
such form asrequired by Exhibit E” necessarily impose on the subcontractor dl of the termsand conditions
st forthin Exhibit E, asWeeksarguesin thedternative. WeeksReply at 2. Many of thetermsset forthin
Exhibit E are clearly irrdevant to a contract between Atkinson and Callahan. 1t isnot readily apparent that
the “form” of insurance coverage includes awaiver of subrogation.

If acontract isambiguous, Maine law directsthat interpretation of the contract isaquestion of fact;
if the contract 5 unambiguous, interpretation is a question of law for the court. Lee v. Scotia Prince
Cruises Ltd., 828 A.2d 210, 213 (Me. 2003). The question whether a contract is ambiguousisitself a
question of law. 1d.; Elliott v. SD. Warren Co., 134 F.3d 1, 9 (1st Cir. 1998). “Contract languageis
ambiguous when it is reasonably susceptible of different interpretations” Lee, 828 A.2d at 213 (citation
omitted). A court interpreting a contract must look at the whole instrument and construe it so as to give
force and effect to dl of its provisons. American Prot. Ins. Co. v. Acadialns. Co., 814 A.2d 989, 993
(Me. 2003). Language in a contract should be givenits plain meaning. 1d. Here, Weeksassertsthat any
reading of this phrase other than that which it proposes “would mean that expresstermsin the Subcontract
had no meaning or purpose, which would be absurd,” Weeks Reply at 2, but it does not identify any such

express terms, and none is readily apparent from my reading of the subcontract.

Local Rule 56 and | have not considered it.



The term “in such form as required by Exhibit E” in the Cdlahan subcontract is reasonably
susceptible of different interpretations. 1t could beinterpreted toimport al of thetermsof Exhibit Einto the
subcontract, but it could aso be interpreted to refer only to certain termsof Exhibit E, thosewhichrefer to
“form,” however that wordisto be defined. Exhibit E itsalf provides some guidance; for example, itistitled
“Insurance Requirements for Subcontractors of Any Tier Who Are Enralled in the Owner Controlled
Insurance Program,” and, while Weeks contendsin its memorandum that Callahan was so enrolled,” Reed
apparently was not. Plantiffs Weeks SMF | 8; Weeks Responsive SMF { 8. Butitisaso possblethat
the requirement that “OCIP provisons’ be included in each subcontract somehow overrode the fact that
some subcontractors might not be enrolled in the OCI P. This question cannot be determined from the plain
language of the subcontracts themsaves. The limited extringc evidence offered by the plaintiffs on the
question of interpretation of the language of the subcontracts is itself disputed. Plaintiffs Weeks SMF
19111-13, 15, 20; Weeks Responsve SMF 1 11-13, 15, 20. Thus, dthough the question whether
paragraph 10 of Exhibit E was incorporated by reference into the Calahan subcontract, a necessary
prerequisite to dl of Weeks s arguments, may be a question of law, see Advanced Display Sys., Inc. v.
Kent State Univ., 212 F.3d 1272, 1282-83 (Fed. Cir. 2000) (patent law), it is one that cannot be
determined based on the summary judgment record. On the showing made, there are disputed issues of
meaterid fact concerning the question whether the subrogation walver wasincluded in the Cdlahan and Reed

subcontracts and, if so, whether its protection extended to Weeks. Weeks s not entitled to summary

"Weeks Reply at 2. The court cannot consider this fact becauseit is not included in Weeks' s statements of material
facts.

10



judgment on this point, and the plaintiffs are not entitled to summary judgment removing the issue as a
possible defensefor Weeks. Both motionsfor summary judgment should be denied. Seegenerally GMAC
Commercial Mortgage Corp. v. Gleichman, 84 F.Supp.2d 127, 142-43 (D. Me. 1999).
B. Atkinson’s Motion

Atkinson seeks summary judgment on dl claims asserted againgt it by Weeks. Guy F. Atkinson
Congtruction Corporation’ sMemorandum of Law in Support of Summary Judgment (“ Atkinson Motion”)
(attached to Atkinson’ sMotion for Summary Judgment (Docket No. 31)) at 3. 1t contendsthat Weekshas
rdeased it from dl such cdlams. Id. Weeks responds that the release at issue does not extend to the
negligenceit dleges, that thereleaseisambiguous, and that the parties’ course of conduct and the custom of
the trade demondtrate that the release was not intended to reach claims other than those for past work.
Objection of Defendant Weeks Marine, Inc. to Atkinson's Moation for Summary Judgment (“Weeks
Opposition”) (Docket No. 46) at 5-10.

The release a issue here provides, in relevant part:

IN CONSIDERATION of the sum of One million, Two Hundred, Sixty-five
Thousand, Five hundred, Fifty Dollars ($1,265,550.-) paid to the undersigned
GUY F. ATKINSON CONSTRUCTION COMPANY, hereinafter referred to
as the “Contractor”, as full and find payment for al work required of and

performed by the undersigned for the Contractor on that certain project known
as Bah Iron Works Land Leve Trander Facility located in Bath, Maine
including, without limitation, al work performed under and in connection with

Change Orders#12, #13, & #14 for P.O./Subcontract No. 17001-0101, dated
September 21, 1998, together with dl additions, supplements and-changeorders
to and modification of sad P.O./Subcontract, and dl other work, if any,

performed by the undersigned on said project,

The undersggned hereby releases and forever discharges the Contractor, the
Owner (as defined and identified in said P.O./Subcontract) and al lands,

improvements, chattelsand other red and persond property connected withor a
part of sad project from any and dl clams, demands, liens and clams of lien
whatsoever arisng out of said P.O./Subcontract and/or said work and which it

11



now has or hereafter might or could have except the following (If there are no
exceptions, write “None” in the following space). NONE; and

This release and waiver of lien shdl inure to the benefit of the Contractor, the
Owner, and their respective successorsand assignsand shall be binding upon the
undersigned and its or their heirs, successors and assigns.
Atkinson SMF  12; Weeks' s Atkinson Responsive SMF { 12. The rdlease dso includes the following
paragraph:
The above releases, waivers and other provisions contained herein do not and
are not intended to in any way release the Contractor, Owner, their respective
successorsand assgns, agents, atorneys, officers or employeesfrom any daims
aridgng or which may arise from the incident involving the Weeks Crane 663
which occurred on December 21, 2000.
Id. 713.
Weeks sargument concerning past work iswithout merit. Therelease at issueisdated January 2,
2001, well after the incident giving rise to the clam, which occurred on October 11, 2000. Weeks's
assartion that “[t]he pending claims againgt Atkinson had not even accrued” at the time the release was
signed, Weeks Opposition at 8, misstates the undisputed facts.®
The contention that the release does not reach any regligent conduct, id. at 5-6, is aso without
merit. Weeksfirg cites case law admonishing Maine courts to direct a heightened degree of scrutiny at

contractsclamed to release aparty from liability for itsown negligence. |d. Thereleaseat issue heremeets

the requirements of that case law by plainly rdeasing Atkinson from any and al clamswhatsoever arisng

8 Weeks's discussion of this point, Weeks Opposition at 8, is extremely brief. Itscitation of Cyr v. Michaud, 454 A.2d
1376, 1385 (Me. 1983), suggests that it means to argue that its claims for indemnification and contribution had not yet
accrued when the release was signed, because the Law Court held in Cyr that such claims do not accrue for purposes of
the statute of limitations until a judgment has been paid by the third-party plaintiff. Even if that were the argument
intended by Weeks, however, only Count Il of its cross-claim raises such claims. Amended Answer, Affirmative
Defenses, Counterclaim and Cross Claim of Weeks Marine, Inc. (Docket No. 12) at 13-14. Asto such claims, the
unambiguous language of the release includes claims arising after the date of the release, so long as those claims arise out
of the subcontract or the work that is the subject of the subcontract.

12



out of the subcontract or thework. SeeLloyd v. Sugarloaf Mountain Corp., 833 A.2d 1, 4 (Me. 2003)
(rlease must spell out with particularity intent of parties to extinguish negligence ligbility). The fact that a
specific exemption for clams arisng out of an incident that on its face gppears to have involved possble
negligence was added to the release aso suggests that the release was ntended to include clams of
negligence. Weeksnext assertsthat “[t]heissueiscontrolled by ForumFinancial [Groupv. President &
Fellows of Harvard College], 173 F.Supp.2d [72,] 104 [D. Me. 2001].” Weeks Oppositionat 6. To
the contrary, this court held in that case that a reease of clams “ specificdly addressedto clams. . . in
connection with the [c]ontract,” 173 F.Supp.2d a 104 (citation and interna punctuation omitted), did not
apply to clamsfor damages not based on the contract, id. at 104-05. Here, therelease addressesclaims
arising our of the subcontract or the work covered by the subcontract, and there can be no dispute that the
incident giving rise to Atkinson's claims arose out of work that was the subject of the subcontract.
Weeksa so contendsthat, because there was no new congderation for thereleasein additionto the
consderation specified in the release, which was for contractually-obligated payments,® and becausedl of
the payment recited in the lease has not actualy been paid, therdeaseisinvaid. Weeks Opposition at 10.
Both of these arguments depend on materia outside the language of the rdlease itsdf. Extringc evidence
may not be considered with respect to interpretation of contract termswhen those terms are unambiguous.
Portland Valve, Inc. v. Rockwood Sys. Corp., 460 A.2d 1383, 1387 (Me. 1983). Asdiscussed above,
contract language is only ambiguous when it is reasonably susceptible of differing interpretations. The
language of the releasereciting payment isnot ambiguous. Weeks may not avoid summary judgment onthis

basis.

° The only summary judgment material submitted in support of this factual assertion, Weeks's Second SMF 1 15, is
(continued on next page)
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Weeks sargument that the release is ambiguous because the entry of theword “NONE” at theend
of the second paragraph quoted above, where space was provided for alist of claims exempted from the
rdease, is inconggtent with the later paragraph specificdly exempting al daims arisng from a specific
incident, Weeks Opposition at 7, dsofals. Weeks contends, without citation to authority, that thefact thet
areference to the incident with Weeks Crane 663 wasincluded in the release may only be reconciled with
theearlier entry of “NONE” by “recogniz[ing] that clamsor potentia clamsfor negligence, contribution or
indemnification . .. were never intended to be encompassed by therdlease.” 1d. Asl havedready noted,
the opposite conclusion isthe more reasonable. In any event, the presence of the paragraph specifying an
exemption from the release creates no ambiguity when consdered together with the earlier entry of
“NONE.” Nothing in the release is rendered reasonably susceptible of differing interpretations by the
inartful placement of the reference to the Crane 663 incident. See generally Alternative Energy, Inc. v.
S. Paul Fire & Marine Ins. Co., 267 F.3d 30, 34-36 (1st Cir. 2001). Weeks takes nothing by this
ambiguity argument.

The find argument offered by Weeks invokes the parties course of dedling and customs of the
trade. Weeks Opposition at 7-9. It contendsthat the partiesintended the release a issue to apply only to
“work previoudy performed and materids dready supplied.” 1d. a 8. Atkinson first responds that,
becausetherdeaseis unambiguous, evidence of custom and usage may not be dlowed to vary theterms of
the contract. Guy F. Atkinson Construction Corporation’s Reply to Defendant Weeks Marine, Inc.’s
Objection to Atkinson’'s Motion for Summary Judgment (Docket No. 56) at 2. While this assartion is

supported by the case cited by Atkinson, Everett v. Rand, 152 Me. 405, 413 (1957), that isnot theend

disputed, Atkinson's Weeks Responsive SMF 1 19.

14



of the matter. The terms of the release would not necessarily be varied if they were interpreted to apply
only to certain events or a certain period of time. See generally Buckley v. Basford, 184 F. Supp. 870,
872 (D. Me. 1960). “Ininterpreting a contract, acourt may accept evidence of trade practice and custom.
However, a court should accept evidence of trade practice only where a party makes a showing that it
relied reasonably on a competing interpretation of the words when it entered into the contract.” Jowett,
Inc. v. United States, 234 F.3d 1365, 1368 (1st Cir. 2000) (citations and interna quotation marks
omitted). “[T]hepartiesto acontract . . . can betheir ownlexicographersand . . . trade practice may serve
that lexicographic function in some cases” 1d.2° This circumstance arose in Jowett in the context of the
question whether there was aterm in the contract at issue that had an accepted industry meaning different
from its ordinary meaning. 1d. at 1369.

Here, Weeks assertsthat it was asked to Signed earlier and subsequent rel easesidenticd totheone
a issuewhen earlier and later payments were made under the subcontract, Weeks's Second SMF 11 2,
10, 19-21, 24, 26; Atkinson's Weeks Responsive SMF 11 2, 10, 19-21, 24-26, and that, “[i]n the
congruction industry, the relevant trade usage is to interpret releases as limited to claims for contract
amounts that either have actualy been paid or are aout to be paid in exchange for the rdlease,” Weeks
Opposition at 89. Atkinson disputes the factud assertions offered by Weeks in support of the latter
contention. Weeks's Second SMF 1 11-12, 14; Atkinson’'s Weeks Responsive SMF | 11-12, 14.
These factua assertions tend to support Weeks s usage-of-trade argument, even though the argument is
applied to an entire release rather than to a single term of a contract. Some support for such a broad

gpplication of the principle is found in the Restatement (Second) of Contracts, which provides:

1% Contrary to Weeks's assertion, Weeks Opposition at 8, consideration of custom or usage of trade does not allow
(continued on next page)
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(1) An agreement is interpreted in accordance with arelevant usageif each
party knew or had reason to know of the usage and neither party knew or had
reason to know that the meaning attached by the other wasincons stent with the
usage.

(2) When the meaning attached by one party accorded with aredevant usage
and the other knew or had reason to know of the usage, the other is treated as
having known or had reason to know the meaning attached by the first party.

Restatement (Second) of Contracts § 220 (1981). Comment d to this section provides:
Language and conduct are in generd given meaning by usage rather than by the
law, and ambiguity and contradiction likewise depend upon usage. Hence usage
relevant to interpretation is trested as part of the context of an agreement in
determining whether there is ambiguity or contradiction as wel asin resolving
ambiguity or contradiction. Thereisno requirement than an ambiguity be shown
before usage can be shown, and no prohibition againgt showing that language or
conduct have adifferent meaning inthelight of usage from the meaning they might
have gpart from the usage. The normal effect of a usage on awritten contract is
to vary its meaning from the meaning it would otherwise have.

Id., comment d.

The exigenceintherelease of the specific exception for theincident involving the crane supportsan
interpretation contrary to that suggested by the evidence of course of dedling or usage of trade. Whilethe
Resatement formulation goes beyond the First Circuit’'s discusson of a specific term in a contract in
Jowett, it is not necessarily incongstent with that opinion, in which the parties raised only the issue of the
meaning of a specific teem. The materid evidence conflicts on this issue, and that conflict is sufficient to
prevent the entry of summary judgment for Atkinson based on the rdease. My recommendation on this

point does not mean that Atkinson may not pursue a defense based on the release &t tridl.

C. Callahan’s Motion

consideration of an entirely separate agreement, here the subcontract itself.
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Cdlahan seeks summary judgment on the claims asserted againgt it by Atkinson in thefourth- party
complaint. Fourth-Party Defendant Callahan Brothers, LLC's Moation for Summary Judgment Against
Fourth-Party Plaintiff Atkinson Congtruction, etc. (“Calahan Motion™) (Docket No. 51) at 1. Specificdly,
Cdlahan contends that a release executed by Atkinson rdieves it of any liability for the caims asserted
agang it by Cdlahan. 1d. at 1-2. Atkinson responds that the release at issue does not benefit Callahan.
Guy F. Atkinson Construction Corporation’ s Objection to Cdlahan Brothers, LLC sMation for Summary
Judgment (“ Atkinson Opposition”) (Docket No. 63) at 4.

Cdlahan relies on arelease that it executed in favor of Atkinson that was identical in its relevant
language to the release a issue in Atkinson's motion for summary judgment againgt Weeks, discussed
above, with the exception that the release at issue did not include the additional paragraph concerning the
incident with Weeks Crane 663 that was part of the Weeks release. Cadlahan SMF 1 5-7; Atkinson
Responsive SMF 1115-7. Citing Buttersv. Kane, 347 A.2d 602, 604 (Me. 1975), Callahan contends
that the release a issue here was reciprocd, covering not only clams that Calahan might make againgt
Atkinson but so daims that Atkinson might make againgt Cdlahan. Cdlahan Motion a 6-7.

In Butters, the wife and passenger in a car driven by her husband sued the driver of a second
vehicle involved in an accident; the second driver in turn asserted a third- party claim againg the husband.
347 A.2d at 602-03. The defendant paid a sum in settlement to the wife and the wife and husband

executed arelease of the second driver “from any and dl clams, demands, damages, actions, causes of

" Counsel for Weeks has filed a document entitled “ Defendant Weeks Marine, Inc.’s Response to Fourth Party
Defendant Callahan Bros. LLC’ sMotion for Summary Judgment Against Fourth Party Plaintiff Atkinson” (Docket No. 62).
Weeksis not aparty to this motion and has no standing to submit a*“response” toit. If counsel for Weeks wished to
invoke arguments raised by Atkinson with respect to this motion in support of his client’s position on the motion for
summary judgment brought against his client by Atkinson, asis suggested by the brief body of the “response,” the only
available means to do so would be amotion for leave to file a surreply with respect to that motion. The document that is
(continued on next page)
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action or suits of any kind or nature whatsoever.” Id. at 603. The third-party clam went to trid; the
husband pleaded the release as a bar and the court entered judgment n.o.v. on thisbasis. Id. The Law
Court observed that other jurisdictions had held
that themaking of the origina settlement without any expressreservation of rights
by the settlor condtitutes a complete accord and satisfaction of al clams of the
immediate parties to the settlement arisng out of the same accident.
Id. a 604. It went on to hold asfollows:
Wedeclaretherulein Maineto bethat the making of asettlement without any
express reservation of rights congtitutes complete accord and satisfaction of al
clams of immediate parties to the settlement arising out of the same accident.
Id. InCyr v. Cyr, 560 A.2d 1083 (Me. 1989), the Law Court held that the Butters rule “isin no way
peculiar to accident cases,” id. a 1083, and gpplied it to the settlement of alawsuit for misrepresentation
and breach of warranty, id. at 1083-84. The court added:
To be sure, there are circumstances in which parties with dams agang one
another might rationally choose to settle onethat isrdatively cut and dried while
going forward with the litigation of a potentialy offsetting but disputed clam.
Thus, a generd release may expresdy reserve the releasee’ s right to proceed
againg thereleasor. But in the absence of any expressreservation of rights, there
isonly one natural inferencethat can be drawn when one party has bargained for
and accepted the other party’s rdlease of dl clams arisng from a specific
transaction or occurrence: implicit in the bargain of accord and satifaction isa
reciprocal release, by the party who has procured the express release, of any
clamsinconsstent with the settlement effected by the release.
Id. at 1084 (citation omitted). 1t also noted that cases might be presented in which adispute of materia fact
could exigt as to the scope of the implied discharge given by the rdleasee. 1d.
Contrary to Cdlahan’s postion, these opinions cannot reasonably be interpreted to apply to

rel eases executed in circumstances other than the settlement of litigation. To adopt Callahan’ sview would

Docket No. 62 is stricken.
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beto import reciprocity into every release document that does not include an explicit reservation of rightsby
the releasee. Nothing in the summary judgment record suggests that Atkinson and Callahan were engaged
in a dispute of any kind when the release at issue was executed. The rel ease was executed in return for
“compensation for certain work performed under the . . . subcontract.” Calahan SMF ] 5; Atkinson
Responsive SMF 5. The Law Court characterized the rel ease and settlement documentsin Butters and
Cyr asaccords and satisfactions. 347 A.2d at 604; 560 A.2d at 1083. “An accord is a contract under
which an obligee promises to accept a substituted performance in future satisfaction of the obligor’ sduty.”
E.S Herrick Co. v. Maine Wild Blueberry Co., 670 A.2d 944, 946 (Me. 1996) (citations, emphasisand
internal quotation marks omitted). The known circumstances and nature of the release at issue here do not
fit within that definition.

Cdlahan is not entitled to summary judgment on the sole ground it asserts.

V. Conclusion

For the foregoing reasons,

(i) leaveto withdraw Count IV of the amended complaint (Docket No. 19) isGRANTED; and

(i) I recommend that dl of the pending motions for summary judgment (Docket Nos. 26, 31, 37
and 51) be DENIED.

NOTICE

A party may file objections to those specified portions of a magistrate judge’s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. § 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum
and request for oral argument beforethedistrict judge, if anyissought, within ten (10) daysafter
being served with a copy thereof. A responsive memorandum and any request for oral argument
before the district judge shall be filed within ten (10) days after the filing of the objection.
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Failuretofileatimely objection shall constitute awaiver of theright todenovo reviewby
the district court and to appeal the district court’s order.

Dated this 9th day of January, 2004.

David M. Cohen
United States Magistrate Judge
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